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INTRODUCTION 

 This is an appeal of a judgment following a bench trial in a 

traffic case involving a citation issued by the California Fish and 

Game under California Code of Regulations (“CCR”) Section 

14.29.25 titled “Gaper Clams and Washington Clams”. Defendant and 

appellant went clam-digging at Lawson Landing with two adult 

friends and his 9-year old daughter. The four of them worked 

collaboratively as a team for two-and-a-half hours. They followed the 

ten-clam per person limit set under CCR 14.29.25 and caught a total 

of forty (40) clams, which were placed in a single container. They 

were each cited for exceeding the limit since the wardens decided on 

their own that the 9-year old daughter did not qualify for the ten-clam 

limit as she “did not dig clams by herself from beginning to finish”.   

 The trial court found the two friends not guilty, but found the 

defendant and appellant guilty. The fine was reduced from $3,780 to 

$300. But CCR 14.29.25 does not specify any kind of qualifying 

criterion whereby one would qualify for the ten-clam limit. So the 

court correctly concluded that the two friends were not guilty. 
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However, the same verdict should be rendered to the defendant and 

appellant as they were all in similar conditions and circumstances. 

STATEMENT OF APPEALABILITY 

 This appeal is taken pursuant to Code of Civil Procedure 

section 904.1, subdivision (a)(1), from a final judgment following a 

trial. 

PROCEDUREAL HISTORY 

On June 4, 2015 wardens from the California Department of 

Fish and Game cited defendant & appellant, Wei Jing Zhang, and his 

two friends separately for violation under CCR 14.29.25 (Gaper 

Clams and Washington Clams). Later the court set a penalty of $3,780 

for each citation. Defendant and appellant and his two friends sought 

and received a court trial which took place on August 26, 2015. On 

August 31, 2015 the court issued separate rulings finding the two 

friends not guilty, but finding the defendant & appellant guilty. The 

fine was reduced from $3,780 to $300. On September 2, 2015 

defendant filed a timely notice of appeal.  
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STATEMENT OF FACTS 

1. Defendant & appellant followed the law when digging clams 

Defendant & appellant is a law-abiding citizen who always follows 

the law carefully. He obtained a fishing license and worked together 

with the two friends (who also obtained their fishing licenses) and his 

9-year old daughter (who, being under the age of 16, by statute does 

not need a fishing license) the entire two-and-a-half hours. As the 

daughter had testified in court via a written declaration, during the 

entire time she participated to the fullest extent that a 9-year old child 

could -- she helped using the air pump to locate the clams underneath 

the sand, she helped to dig holes in the sand, she cleaned the clams 

after they were caught, and she keeps tally of the number of clams 

caught. In the process she became soaking wet. The only part of the 

clam digging activity that she was incapable of participating is in 

reaching down with her arms to the bottom of the deep hole in the 

sand and to pull the clams out. As there were four participants in this 

team effort, they honestly believe all four of them had their ten-clam 

per person limit. They were careful in counting the number of clams 
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caught, and stopped digging when they reached forty clams, which 

were placed in a single bucket.  

2. Wardens claimed that the daughter does not qualify for the 

ten-clam per person limit 

When they were leaving, wardens stopped them and took away 

their bucket. Then the wardens issued three separate citations for each 

of the three adults, claiming that they had exceeded the limit by ten 

since the daughter did not qualify for any limit. The reason given by 

the wardens was that the girl “did not dig clams by herself from the 

beginning to the end”. They protested but the wardens insisted on 

issuing the citations. A joyous holiday on the beach was totally 

ruined, and the outrageously unreasonable fines of $3,780 on each 

citation added insult to injury.   
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ARGUMENT 

A. THE TRIAL COURT FAILED TO CONSIDER THAT 

THE LAW IS VAGUE AND THEREFORE NOT 

ENFORCEABLE 

In this appeal, defendant & appellant wants to invoke the 

“Void-for-Vagueness” Doctrine as the applicable statute lacks 

sufficient definiteness and specificity and therefore should be 

voided. A law can be unconstitutionally vague in two main ways: 

(a) it does not explain or state what behavior the law is meant to 

affect, and as a result the average citizen cannot figure out from 

reading the law what he should or should not do; (b) it does not 

adequately explain the procedures that law enforcement officers or 

courts must follow when enforcing the law. Such vague legislation 

“may run afoul of the Due Process Clause because it fails to give 

adequate guidance to those who would be law-abiding, to advise  

defendants of the nature of the offense with which they are 

charged, or to guide courts in trying those who are accused.: 

(Cantwell v. Connecticut, 310 U.S. 296.308 (1940).  
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1. A law should be voided for vagueness if it does not explain or 

state what behavior the law is meant to affect. 

“Men of common intelligence cannot be required to guess at the 

meaning of (an) enactment.” (Musser v. Utah, 333 U.S. 95,97 

(1948). “The vagueness may be from uncertainty in regard to 

persons within the scope of the act…or in regard to the applicable 

tests to ascertain guilt.” (Id. At 97) “Vague laws offend several 

important values. First, because we assume that man is free to steer 

between lawful and unlawful conduct, we insist that laws give the 

person of ordinary intelligence a reasonable opportunity to know 

what is prohibited, so that he may act accordingly. Vague laws 

may trap the innocent by not providing fair warnings. (Grayned v. 

City of Rockford, 408 U.S. 104,108-09 (1972), as quoted in Village 

of Hoffman Estates v. The Flipside, 455 U.S. 489, 498 (1982).  

CCR 14.29.25 (Gaper Clams and Washington Clams) simply 

states the following :  

“(a) Limit: Ten of each species, except in Humboldt Bay the 

limit is fifty in combination; however, no more than 25 gaper 

clams may be taken or possessed. In Elkhorn Slough the limit is 

twelve in combination. All gaper clams and Washington clams 

dug, regardless of size or broken condition, must be retained 
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until the bag limit is reached. For purposes of this section, 

clams commonly termed horse clams or horseneck clams are 

gaper claims, not geoduck clams regulated pursuant to Section 

29.30”.  

 

This statute does not mention anything about what a person 

must do in order to qualify for the limit. It is clear that this statute, 

when it is used to determining how one qualifies for the limit, is 

not only vague but downright non-existent.  

2. A law should be voided for vagueness if it does not 

adequately explain the procedures that law enforcement 

officers or courts must follow when enforcing the law. 

“…Second, if arbitrary and discriminatory enforcement is to be 

prevented, laws must provide explicit standards for those who 

apply them. A vague law impermissibly delegates basic policy 

matters to policemen, judges, and juries for resolution on an ad hoc 

and subjective basis, with the attendant dangers of arbitrary and 

discriminatory applications.” (Grayned v. City of Rockford, 408 

U.S. 104,108-09 (1972), as quoted in Village of Hoffman Estates v. 

The Flipside, 455 U.S. 489, 498 (1982).  
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 CCR 14.29.25 does not give any criterion to determine if a 

person qualifies for the clam limit. There is no other CCR statute, 

nor is there any public announcements made by the Department of 

Fish and Game to clearly define such qualification. In using a 

“must dig from beginning to finish” criterion, the wardens are 

engaging in arbitrary and subjective determination, which is 

precisely the danger that Grayned v. City of Rockford warned 

against.  

 The wardens who testified during the trial told the judge that 

they had watched the 9-year old girl the entire two-and-a-half 

hours and found that she did not “pull the clams out from the 

hole”. On that basis she was disqualified for the limit. In the 9-year 

old’s own declaration she admitted that she did not pull the clams, 

because she could not – her arms were too short to reach to the 

bottom of the hole. But in applying such a criterion when the statue 

is completely silent, the wardens were using an arbitrary and 

subjective criterion to conclude that she was not legally entitled to 

the ten-clam limit under CCR 14.29.25. This kind of arbitrary and 

subjective application fails to give adequate guidance to law-

8 



 

 
 

abiding citizens. It becomes a potential trap for every family that 

brings minor children to such activity.  

 The ten clams per person limit is clearly needed in order to 

protect against excessive poaching. But the spirit of the law is in 

no way to discourage, or worse, to set a trap for families with 

minor children participating in clam digging activity. The fact that 

the statute excludes children under the age of 16 from having to 

purchase any fishing license shows the intent of the law is to 

encourage children to join their parents in such activity. While idle 

minors (such as a baby sleeping in a crib, or very young children 

who are merely watching but do not participate in digging) should 

not be given any clam limit, the wardens should not be allowed to 

make up and apply their own “must dig from beginning to finish” 

criterion when the statute is silent.  

One can imagine how excited a 9-year old would be when 

participating in clam digging for the first time, which is the case 

here. As a high–energy kid indeed she enthusiastically participated 

the entire time without any rest. She became soaking wet from top 

to bottom. She did everything a 9-year old could, and the only 
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thing she could not do was to reach down deep enough into the 

hole to pull out the clams all by herself. She should not be 

disqualified when the law does not specify that “reaching down to 

pull the clam out by herself” is the critical criterion in receiving the 

10-claim per person limit.  

B. THE TRIAL COURT FAILED TO APPLY THE LAW 

EQUALLY TO ALL DEFENDANTS WHO WERE CITED 

FOR EXACTLY THE SAME OFFENSE UNDER 

EXACTLY THE SAME CIRCUMSTANCES.   

The Equal Protection Clause of the 14
th

 amendment of 

the U.S. Constitution (See U.S. Const. amend. XIV) prohibits 

states from denying any person within its jurisdiction the equal 

protection of the laws.  In other words, the laws of a state must 

treat an individual in the same manner as others in similar 

conditions and circumstances. Failure to do so, such as treating 

one person differently, would be considered illegal 

discrimination. Even though such amendment aims to prohibit 

discrimination based on a certain class (which is based on 

gender, race, sexual orientation, etc.), the essence of the 
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amendment is to provide equal application of the laws to all 

individuals in similar conditions and circumstances.  

The defendant & appellant went clam digging with two 

adult friends and they worked in a team. Their clams were put 

into the same bucket. All three were cited by wardens for 

exceeding the legal limit of ten-clam per person because the 

wardens did not consider the fourth member of the team – the 

9-year old girl – qualified for the limit. All three were clearly 

under exactly the same conditions and circumstances, so the 

law should be applied to them equally.   

 The only difference between the defendant & appellant 

and his two friends is the fact that the 9-year old girl is his 

daughter. But clearly the girl’s parentage should have no 

bearing on the case at all. Either all three of them are found 

guilty, or all three of them are not guilty because all three are in 

“similar conditions and circumstances”. The court had only 

found the two friends not guilty, but the defendant & appellant 

should not be discriminated against solely because the 9-year 

old girl is his daughter.   
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CONCLUSION 

 CCR 14.29.25 is overly vague on who should be given 

the ten-clam limit. The Court was correct in finding the other 

two adult members not guilty. The same legal reasoning should 

be applied to the defendant & appellant’s case. The defendant 

& appellant should be given the same Due Process right that the 

other two friends were given. The Court is, therefore, 

respectfully asked to reverse.  

December 9, 2015 

     Respectfully submitted by: 

Zhang, Wei Jing 

         Defendant & Appellant 
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